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Dear clients and colleagues, 

It has become our tradition to summarize the decisions and
events that took place in Slovakia in the area of personal data
protection over the past year. We consider it an unwritten
duty of specialists to monitor developments and publicly
highlight key events.
 
We have prepared the Report on personal data protection
2022 for you, which is intended for free and open distribution
without any restrictions. We expressly consent to your use of
the report for any internal purposes, including reporting. 

We wish you a successful year 2023. 

Your Dagital Legal team
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legislative events; 
the decisions and activities of the Office; 
case law; and
other events. 

As you are aware, the Office for Personal Data Protection of the Slovak Republic (the "Office") issues its own reports on the state
of personal data protection, with the last report for year 2021 published by the Office in March 2022. These annual reports are
primarily concerned with the activities and statistics of the Office, which historically were not addressed in our reports. This year,
however, we are going to make a small exception and, in addition to the Office's decisions, we are going to take its actions into
account, because the Office itself reports that it is in trouble. For comparison, there is the Czech Office's annual report for 2021. 

In this report, however, we are still looking at developments from a broader perspective and describing key events from our
perspective, grouped into the following categories: 

1.
2.
3.
4.

Our goal was to record as many events as possible, but it is not in our power to capture them all. If you missed an interesting
event in this report, please let us know. We will be happy to add it. 

Has telemarketing without consent been given the green light?
How to defend against telemarketing without consent?

As of 1st February 2022, the new Electronic Communications Act ("ECA"), adopted in 2021, entered into force. On its basis,
several decrees of the Regulatory Authority for Electronic Communications and Postal Services of the Slovak Republic (the "TelCo
Office") were adopted during the year, which were envisaged by the ECA. As a result, the new ECA can be considered the main
legislative event of both 2021 and 2022. This law brought a significant change in the regulation of unsolicited communications
(Section 116), which it substantially loosened, especially in relation to telemarketing. Over the past year, this relaxation has been
criticized because not all of the provisions of Section 116 of the ECA are, in our view, compatible with the regime under the
GDPR, which applies alongside the ECA as a general rule. For more details, please refer to our blogs:

In addition, the first ever guidance in relation to the regulation of cookies was also issued under the new ECA, but we discuss this
in the following events. In this section, we will look at the decrees adopted on the basis of the ECA.

Decrees under the Electronic Communications Act

Effective as of 1st August 2022, a person conducting telemarketing or SMS marketing pursuant to a consent must call from only
numbers identified by a national destination code, and this Decree has established the "(0) 888 xxxxxx" format as such a number.
This regime follows from Section 116 (12) of the ECA and does not apply to calls if they are made to the published contact details
of a subscriber or user who is a natural person entrepreneur or a legal entity. We have criticized this exception as discriminatory.
This means that if consent is required for telemarketing, you need to call from a number starting with +888, which is allocated by
the TelCo Office. If consent is not required under the ECA, it is possible to call from any other number. Interestingly, this Decree
also defines the term "direct marketing services" in Section 2(a), although it only deals with it in the context of these numbers: 

„direct marketing service is any form of presentation of goods and services in written or oral form, sent or presented by means of
a publicly available electronic communications service directly to one or more end users.“

Decree No. 286/2022 Coll. - Prefix (0)888 for marketing calls

https://dataprotection.gov.sk/uoou/sites/default/files/sprava_o_stave_ochrany_osobnych_udajov_za_rok_2021.pdf
https://www.uoou.cz/assets/File.ashx?id_org=200144&id_dokumenty=55760
https://wwwhttps/www.dagital.sk/blog/tele-marketing-opt-out-eprivacy.dagital.sk/blog/tele-marketing-opt-out-eprivacy
https://wwwhttps/www.dagital.sk/blog/tele-marketing-opt-out-eprivacy.dagital.sk/blog/tele-marketing-opt-out-eprivacy
https://www.dagital.sk/blog/ako-sa-branit-proti-tele-marketingu
https://www.dagital.sk/blog/ako-sa-branit-proti-tele-marketingu
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2022/286/
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2022/286/
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utility services;
telecommunications;
financial services and banking;
insurance industry;
sale and rental of real estate;
health, nutritional supplements, beauty and cosmetics;
gastronomy;
household, construction and garden;
consumer goods;
information society services;
experiences and amusement;
goods with digital elements;
tourism;
other categories not listed in Points (a) to (m).

With effect from 15th November 2022, Section 116 (7) of the ECA introduces the so-called Robinson's Directory, which is a
database of telephone numbers maintained by the TelCo Office in which any person who does not wish to be contacted for
marketing purposes may register. Robinson's List allows individuals to decide if and from which marketing area they do not want
to be contacted. The list allows the registration of any telephone number, regardless of whether it is registered to an individual
or a legal entity. Telemarketers are obliged under Section 116 (10) of the ECA to check and verify registered telephone numbers
in the Robinson Directory for a fee. The list can be accessed on the website https://nevyziadanevolania.sk/ or on the TelCo
Office’s website via the Unsolicited Calls banner. Non-compliance is checked by the TelCo Office on its own initiative, or based on
complaints sent to podnety@teleoff.gov.sk.

In the list, persons may express a preference or prohibition specifically in relation to calls from those areas or the following
sectors: 

1.
2.
3.
4.
5.
6.
7.
8.
9.

10.
11.
12.
13.
14.

In fact, however, according to the wording of Section 116 of the ECA, it is still possible to contact persons on Robinson's List "for
the purpose of obtaining prior consent", which, according to Section 116 (4) of the ECA is a different purpose from the purpose
of direct marketing. This is of course not in line with the established practice of the Office for Personal Data Protection.
According to the literal wording of Section 116 (14) of the ECA, the registration should also not prevent the marketing contact of
an own existing customer, provided that other conditions are met. However, in our view, these conditions cannot be met
because the customer, by signing up to the list, has “previously rejected” such calls.  

Decree No. 368/2022 Coll. - Robinson's List

In November 2022, in accordance with the government's program statement, an amendment to the Act on Free Access to
Information was approved by the Parliament with effect from 1st January 2023. This amendment introduced an extension of the
information obligation to other obliged entities (e.g. organizations with a majority state share) or that if information is provided
in electronic form, it must be in a format that allows automated processing. The amendment also provides that it is possible to
disseminate data obtained in accordance with this law, but not in the case of personal data disclosed by an obliged person with
the prior written consent of the data subject. The existing regime under Section 9 (Protection of Personality and Personal Data)
therefore remains. 

Amendment to the Act on Free Access to Information

LEGISLATIVE EVENTS

https://nevyziadanevolania.sk/
https://www.teleoff.gov.sk/nevyziadane-volania/
mailto:podnety@teleoff.gov.sk
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2022/368/
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2022/368/
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2022/286/


Party Summary of the decision Fine

1.Telecommunications
operator 

The subject of the proceedings was a security incident reported by the
controller's data protection officer. The subject of the infringement was the
processing of data by the controller as an employer in the matter of
evaluation and profiling of data subjects (employees) by means of a survey
initiated without securing a contract with a processor pursuant to Art. 28 of
the GDPR, without a data protection impact assessment, without prior
consultation and without an adequate legal basis, which the Office
considered to be consent in this case. The principle of transparency should
have been infringed by the controller by not fulfilling its information
obligation towards data subjects, and the principle of accountability by not
having contractual cooperation with the processor, and by processing data
based on automated processing, including profiling, with a significant
impact on the assessment of the data subjects. In setting the amount of the
fine, the Office took into account the aggravating circumstances that the
controller had already been penalized in the past or the large number of
data subjects. Among the mitigating factors considered were that the
incident was reported by the data protection officer, that it did not benefit
financially from the processing, and taking corrective action.

EUR 40,000
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processing activities of state administration bodies;
processing activities of local government bodies;
processing activities of real estate agencies.

In January 2022, the Office published its inspection plan, according to which the inspections should focus on risks associated with
specific processing activities or the use of new technologies and processes within:

The final decisions of the Office following these inspections will of course be caught up in the coming years.

Plan of inspections for 2022 

Also in 2022, there continues to be no comprehensive access to all decisions of the Office. Some decisions are publicized, but
most do not reach the public. We managed to reach several decisions during the year through the info-law, and we summarize a
selection of them below. These decisions have entered into force by the end of 2022. If they are private companies, we do not
mention their business names. In 2022, the second highest fine imposed under the GDPR regime (after the €50,000 fine for the
Social Insurance Institution in 2019) came into force, which we mentioned in the previous report for 2021, but by the fact that it
formally came into force only in January 2022, we have included it in the following list. 

Final Decisions of the Office

https://dataprotection.gov.sk/uoou/sk/content/plan-kontrol-na-rok-2022
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Lesson: Psycho-metric and psycho-diagnostic analyses of employees (Hogan
questionnaire) require an impact assessment, explicit consent and,
depending on the system used, may fall under automated individual
decision-making according to Art. 22 of the GDPR.

 

2. Insurance company

The Authority concluded a number of breaches by the controller from the
response to the request for access to personal data. The Authority found a
breach of the principle of minimization when the controller retained
personal data for a longer period than required by the purpose. In
conjunction with this, the principle of transparency has also been breached
due to the unclear wording of the retention period in the privacy policy.
Further, the controller failed to properly handle the access request by not
making available all the data it processes on the data subject. 

Lesson: When dealing with requests for access to personal data, it is
recommended to provide the widest possible range of personal data
requested. 

EUR 6,500  

3. Employer (private
company)

The employer processed and stored data on the health status of employees
(vaccinations, overcoming, testing) in special documentation during the
pandemic. The controller interpreted the statutory obligation[1] during the
pandemic extensively, as it was sufficient to consult the above documents
to comply with the statutory measures, not to maintain special
documentation. The controller lacked an adequate legal basis for the
processing and recording of the data, violated the principle of transparency
by the general formulation of the purposes and the lack of information to
employees, and violated the principle of accountability by processing a
specific category of personal data without carrying out impact assessments
and taking appropriate organizational and technical measures. In addition,
the new processing was not properly recorded in the personal data
processing records [1] Act No. 355/2007 Coll. Act on the Protection,
Promotion and Development of Public Health and on Amendments to
Certain Acts, Section 48, Par. 4(aa). 

Lesson: Employers may consult their employees' COVID tests and
vaccination records, but should not keep them in a separate record.

EUR 3,500

[1] Act No. 355/2007 Coll. Act on the Protection, Promotion and Development of Public Health and on Amendments to Certain Acts, Section 48, Par. 4 (aa).
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4. Telecommunications
service provider 

The Office found a breach of the principle of accountability when the
controller processed location data of a large number of data subjects
without carrying out impact assessments and did not indicate this
processing in the records of processing activities. At the same time, it did
not inform the data subjects of the purpose, legal basis or transfers to third
countries, thereby violating the principle of transparency.

Lesson: The processing of location-based personal data on subscribers to
telecommunications services requires an impact assessment.

EUR 3,000

5. Travel agency

The controller sent a marketing offer to the data subject without having the
data subject's consent. The controller has presented sufficient evidence that
the referral was caused by an individual employee's failure, despite the fact
that the employee had been properly trained. 

Lesson: Sending marketing communications without consent can also be
fined by the Office for Personal Data Protection. 

EUR 1,400

6. E-shop 

During the inspection, the Office identified deficiencies in the
documentation of the controller and in the fulfilment of the information
obligation. When concluding a remote purchase contract with a legal entity,
the controller processed the data of the statutory persons on the basis of
legitimate interest without assessing the overriding legitimate interest.
Furthermore, it did not inform about the existence/non-existence of
automated processing and did not keep proper records of processing
activities.

Lesson: It is not enough to establish a legitimate interest, but to actually
prove it by a balancing test, which, if not presented in the proceedings,
automatically implies the conclusion of a violation of the GDPR. 

EUR 1,300

7. Private company

The Office had been alerted to a possible breach of data protection due to a
theft on the company's premises. Tickets with personal data of both
employees and customers were stolen. The Office found an infringement
and imposed a fine for failure to take appropriate technical and
organizational measures (personal data was freely available on the
company's premises). Moreover, the controller processed the data on the
basis of legitimate interest without carrying out a balancing test and did not
inform about this processing in the privacy policy. It has thus breached the
principle of confidentiality and the principle of transparency.

EUR 1,300
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Lesson: It is not enough to state a legitimate interest, but to actually
demonstrate it by a balancing test. 

 

8. Municipality

On its website, the municipality referred to an ineffective legal regulation
(Act No. 122/2013 Coll. on the Protection of Personal Data). There were also
two contracts on the website with the birth number of the data subject.

Lesson: Disclosure of the birth number in the context of compulsorily
disclosed contracts is prohibited. 

EUR 1,200

9. Lottery company

The controller stated that it is not possible to process the request of the
data subject because he or she did not fill in the login name or personal
identification number on request. However, the controller did not process
any of these data about the data subject and they were irrelevant for the
identification of the data subject. The Office imposed a fine for failing to
deal with the data subject's request within one month.

Lesson: The controller must facilitate the exercise of the rights of data
subjects and must not ask for verification of data which it does not
process. 

EUR 1,200

10. Private company

The employer used the location data obtained from the IP address of the
devices used by the employee to log in to the internal system as evidence
against the employee in a dispute over the invalidity of the termination of
his employment. It also collected these data about the data subject during
his/her leave or sick leave. The processing took place without the controller
carrying out a balancing test to assess the overriding legitimate interest.

Lesson: The controller should set up its internal processes in such a way as
not to invade the privacy of its employees. The location of employees
outside working hours or for carrying out work tasks is not permitted.

EUR 1,000

11. Bank

Penalty for failure to deal with a data subject's request as a result of an
individual employee's failure. The data subject addressed a complex request
and only mentioned the exercising of his/her right to erasure at the end,
without naming it. The request itself was primarily about a refund and not
the GDPR. The controller's employee did not infer from the content that this
was an exercising of the data subject's right.

Lesson: Any request (even a request not directly related to the GDPR) from
a client may contain an aspect of the data subject's rights under the GDPR. 

EUR 1,000
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12. Ministry of Health
of the Slovak Republic

In addition to the building, the CCTV system installed on the controller's
building also captured images of the public road and the parking lot, thus
violating the principle of minimization. The first layer of information at the
entrance to the monitored area was also missing.

Lesson: When introducing a camera system, it is necessary to proceed from
EDPB's Guidelines No 3/2019, which the Office is fully applying in practice. 

EUR 1,000

13. Telecommunication
operator

The contractual documentation of the data subject (the client) was sent to
another person by mistake. The controller demonstrated that the error was
caused by an individual failure on the part of the processor or its employee
responsible for sending the documents, but the Office found a breach of the
integrity principle in that insufficient technical and organizational measures
were taken.

Lesson: The failure of the processor can and typically does lead to a fine
for the controller.

EUR 1,000

14. Private company

The controller, when arranging a sale for the data subject, published the
data subject's personal data on its FB page without a legal basis and without
informing the data subject. In the privacy policy, the controller referred to a
broken email address.

Lesson: If you have corporate social networks, the processing of personal
data within them must be defined in the privacy policy.

EUR 1,000

15. Real estate
administrator

The data subject (the tenant of the flat) filed a petition for initiation of
proceedings with the Office in connection with the fact that the controller,
as a property manager, obtained the consent of the data subjects (owners
of flats) for the purpose of the delivery of documents, while failing to fulfil
the information obligation towards them pursuant to Art. 13 of the GDPR.
The controller argued that it had already complied with the information
obligation at the beginning of the GDPR's entry into force, but during the
proceedings it was shown that it had not complied with the information
obligation at all by the time the proceedings were initiated and thus
committed a breaching of the principle of accountability.

Lesson: Every real estate administrator should provide tenants with
information about the processing of their personal data (privacy policy). 

EUR 1,000

https://edpb.europa.eu/sites/default/files/consultation/edpb_guidelines_201903_videosurveillance.pdf
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16. Private company

The controller breached the principle of integrity and confidentiality by not
having taken appropriate technical and organizational measures, which
resulted in the disclosure of data of over 9,000 data subjects. The disclosure
should have been caused by a technical error on the part of the controller.
In the proceedings, the company disputed whether all the leaked data
constituted personal data.

Lesson: The employee's email address is personal data for the employer,
regardless of its format (first name, last name or initials), because the
employee is distinguishable by it.

EUR 1,000

17. Healthcare provider

The controller has not complied with the data subject's data subject access
request. The data subject exercised the right of access to the data in view of
the fact that the controller had contacted him/her in the context of
marketing communications. The controller argued that it did not process
the data about the data subject and therefore did not process the request.
Given that the controller had an email address, a telephone number in
conjunction with a first and last name, this argument did not hold up before
the Office and, in addition to the fine, the controller was also ordered to
deal with the data subject's request.  

Lesson: The controller is obliged to process a data subject's request even if
it does not process the personal data relating to the data subject, about
which it is obliged to inform the data subject without undue delay, in any
case within one month of receipt of the request.

EUR 1,000

18. Private company

The controller's data protection officer reported a data leak of more than
100 employees. The Office found a breach of the principle of integrity and
confidentiality as a result of the failure to take appropriate technical and
organizational measures.

Lesson: The controller is obliged to take appropriate technical and
organizational data protection measures also in relation to employees.

EUR 1,000
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19. Private company

The controller violated the principle of lawfulness (inadequate legal basis)
and the principle of transparency (insufficiently fulfilled information
obligation – indication of a purpose and legal basis other than the purpose
and legal basis in the records of processing activities) in the “Recruitment”
processing operation in relation to the data subjects who were in the
position of job applicants when their data were collected. The controller
chose Article 6( )(1)(c) of the GDPR as the legal basis, with reference to the
Labor Code, while requiring the consent of the data subjects.However,
according to the Office, the correct legal basis for the selection of
candidates is Article 6(1)(b) of the GDPR. In addition, the controller provided
the data subjects' data to other entities for the purpose of obtaining
references without notifying the data subjects.

Lesson: When drafting GDPR documentation, it is necessary to ensure
compliance with the records of processing activities and the privacy policy,
which serves to fulfil the information obligation towards data subjects.

EUR 800

20. Private company

The controller was fined for failing to take sufficient technical and
organizational measures, which resulted in the leak of personal data of
more than 100 employees in a hacking attack.

Lesson: The controller is obliged to take appropriate technical and
organizational data protection measures also in relation to employees.
Unless appropriate measures are taken, the controller is also liable for
leakage due to a hacking attack.

EUR 800

21. Municipality

The municipality made the purchase contracts available on its website as
part of the mandatory publication. However, these were not anonymized
and contained the birth numbers of the data subjects.

Lesson: In the case of compulsory disclosure, the personal identification
number of the data subject must never be disclosed. This is one of the
most common violations and reasons for imposing fines on municipalities.

EUR 800

22. Public Health
Authority

The Public Health Authority did not process the request for access by the
data subject within one month because the information system evaluated it
as spam. Thus, the data protection officer had no knowledge of the request
and did not process it. In addition to the fine, the Office also imposed an
obligation to take measures to prevent further infringements in the future.

EUR 700
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Lesson: Attention to the proper handling of the requests of data subjects.
Errors due to incorrect evaluation by the software shall be borne by the
controller.

 

23. Municipality

The controller committed several violations in connection with the use of
the CCTV system in the municipality. It only partially fulfilled its information
obligation towards the data subjects by informing them that the premises
were being monitored, but did not provide them with information on the
identity of the controller, the legal basis, the purpose or the scope.
Furthermore, the controller provides incorrect data in the processing
records in relation to the retention period, recipients, category of personal
data (incorrect indication of the processing of biometric data), at the same
time, the website does not provide data subjects with information on the
processing of data in relation to the CCTV system. The controller thus
indirectly infringed the principle of transparency.

Lesson: The controller must take appropriate measures as to the form and
manner of the information; it is advisable to supplement the information
with specific locations that are monitored by the CCTV system.

EUR 700

24. Public institution

The controller violated the purpose limitation principle by using the CCTV
systems for a purpose other than the declared purpose of controlling the
performance of the data subject's work duties. 

Lesson: If the CCTV cameras are to be used to protect property, the
recordings must not be used for employment purposes.

EUR 700

25. Private company

The controller inconsistently anonymized the personal data on the
contracts, which it subsequently published on its website. The amount of
the fine was influenced by the fact that the infringement was unintentional,
was corrected, the controller had not yet committed the infringement, had
not benefited financially from it and there had been no negative
consequences for the data subjects.

Lesson: When disclosing documents, the personal data of the data subject
must never be disclosed and the controller must take appropriate
measures to ensure the correct anonymization of the data before
disclosing the documents.

EUR 500



Year
Number of

staff
Budget

(approx.)
Fines imposed 

Number of
fines

Average fine  

2021  45 EUR 1.7 million EUR 100,000 53 EUR 2,092

2020 50 EUR 1.9 million EUR 103,000 54 EUR 1,913

2019 50 EUR 1.7 million EUR 75,000 [2] 9 EUR 8,367

2018 42 EUR 1.1 million EUR 132,000 [3] 38 EUR 3,489

2017 40 EUR 1.2 million EUR 27,000 20 EUR 1,390

 2016  36 EUR 1.million EUR 83,000 39 EUR 2,132

2015 37 EUR 0.9 million EUR 74,000 28 EUR 2,677
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After the unsuccessful selection of the President of the Office in 2021, the selection and election of the President continued in
2022. As part of the process six candidates presented themselves in a public hearing before the evaluation committee in early
February, of which the three highest-ranked were recommended to the government by the committee. On 9th February, the
Cabinet approved a proposal to select the top-ranked JUDr. Juraj Mičura, the current chair of the Office's Administrative
Proceedings Division, whose nomination the government decided to withdraw after intervention and questioning by MP Dostál,
and the Office has been without leadership since April 2020. 

The Office's 2021 report contained some alarming signals that cannot be ignored. The Office cites its understaffing:

„Here it is important to point out that staff turnover is devastating for the Office, as familiarizing oneself with the issue of
personal data protection is a process that does not take a few weeks or months, regardless of the education of the new
employee. The current state and functionality of the Office cannot therefore be described (without using euphemisms) in any
other way than 'before collapse'.“

At the end of 2021, the Office employed 45 staff members and had a budget of €1.7 million. These figures need to be put in the
context of developments in recent years: 

Other activities of the Office

[2] In 2019, the Office switched to a calendar year assessment, in this regular assessment only the period from 25 May 2019 to 31 December 2019 is assessed, so it
is not an objective indicator.
[3] Fines for the period from 25 May 2018 to 24 May 2019. 

https://dataprotection.gov.sk/uoou/sk/content/plan-kontrol-na-rok-2022


REPORT ON PERSONAL DATA PROTECTION 2022

DECISIONS AND ACTIVITIES OF THE OFFICE

© Dagital Legal, s.r.o. All rights reserved. Dissemination of the document is possible only within your organization (group), which is authorized to receive monitoring. Any other use of this
document is subject to the consent of Dagital Legal, s.r.o. Publication of the document is prohibited. The license conditions www.dagital.sk/licence apply to the use of the document.

13 / 20

It is also interesting to compare these figures with the statistics of the Czech office:

Year
Number of

staff
Budget

(approx.)
Fines imposed 

Number of
fines

Average fine  

2021 105 EUR 7.1 million EUR 148,000 40 EUR 3,701

2020 105 EUR 7.2 million n/a n/a n/a

2019 103 EUR 7 million n/a n/a n/a

It is thus evident that since the Office has no leadership (April 2020) it is losing staff and budget, while the European Committee
has long pointed out that the supervisory authorities are currently undersized. The Office further states in its report>

„On average, there are more than 120 files to be processed per employee. The current situation is unsustainable in the long term
and the lack of qualified staff inevitably affects the quality of the work, possibly resulting in the impossibility of meeting
procedural deadlines.“ 

We can confirm this phenomenon from a number of proceedings and inspections in which we represent clients, but it is also
confirmed by the statistics on the collection of fines. While the number of fines and decisions is increasing, their amount is
decreasing, and so is their societal and deterrent purpose, which fines are supposed to have under Article 83 of the GDPR. The
bigger the idea of matters on fewer staff, the greater the Office's desire to end proceedings with a small fine. In our view, fines
are mainly decreasing because the low fine motivates the parties not to file a complaint and not initiate a second stage
administrative procedure. 

This alarming statistic is best observed when comparing 2015 (pre-GDPR) and 2021 (post-GDPR). While the Office issues almost
twice as many decisions with fines (28 vs. 53), it collects only 27% more (78 vs. EUR 110,000) and the average amount of the fine
has dropped from EUR 2,600 to EUR 2,000. The average of fines brings us back to the pre-GDPR period. 

With the advent of the GDPR, we expected the opposite. The Office does not need to issue dozens of decisions and meaningless
fines every year. The Office needs to strategically target the big players and services that are most likely to breach privacy rules
impacting the general public. The Office needs a smaller number of much higher and deterrent fines. This is partly hampered by
the current set-up of administrative procedure and control, which is unnecessarily complicated and burdensome for the Office,
but also by the lack of strategic leadership of the Office. 

By way of illustration, the French CNIL levied only 18 fines in 2021, totalling EUR 214 million. With an average fine of EUR 12
million and a staff of 121, the lead regulator can also handle 12,500 public complaints a year, carry out 384 inspections and issue
135 formal recommendations for compliance. So the CNIL will only fine in one out of a thousand cases, but if it does, it is huge.
Paradoxically, the CNIL actually has only three times the number of employees as our Office and operates with an annual budget
of EUR 20 million. 



REPORT ON PERSONAL DATA PROTECTION 2022

DECISIONS AND ACTIVITIES OF THE OFFICE

© Dagital Legal, s.r.o. All rights reserved. Dissemination of the document is possible only within your organization (group), which is authorized to receive monitoring. Any other use of this
document is subject to the consent of Dagital Legal, s.r.o. Publication of the document is prohibited. The license conditions www.dagital.sk/licence apply to the use of the document.

14 / 20

Although the Office needs a higher budget, it can easily earn this budget on its own by collecting fines more efficiently. Although
the collection of fines is revenue for the state budget, the Treasury will be happy to increase the budget in the next period if it
sees that it is worthwhile. It is therefore evident that the Office first and foremost needs new leadership to streamline the
functioning of the Office, and to this end it will also be necessary to open up the Data Protection Act and change the approach to
the collection of fines.

CASE LAW

Within the general judiciary, we have not been able to record any case law in Slovakia in 2022 that would have a more
fundamental impact on the development of the area of personal data protection in terms of the interpretation of the standard
itself. This is partly due to the still problematic search and the lack of comprehensive access to court judgments.

In the original proceedings, the Office imposed a fine of EUR 25,000 on the notary at the first instance and EUR 17,500 at the
second instance, still under the regime of the old Act No. 122/2013 Coll. on the protection of personal data, before the advent of
the GDPR. According to the Office, the notary had supposedly committed a violation of regulations by publishing the birth
numbers of more than 4,000 individuals in the notary's central register of pledge rights, which he/she later corrected. The
Regional Court in Bratislava factually agreed with the Office that the notary erred if he/she also included birth numbers in the
description of the deposit or in the published data. However, the Regional Court did not agree with the calculation and amount
of the fine imposed or the procedural procedure of the Office. 

Interestingly, the Regional Court reflected the fines imposed in about 30 similar cases and found that they were an order of
magnitude lower (mostly EUR 1,000), and were imposed on legal persons, municipalities and cities. The fine was considered by
the Regional Court to be liquidating and too severe also in view of the gravity of the infringement, which, in its view, did not
interfere with personal and family life. The Regional Court annulled the Office's decision and remanded the case back to the
Office for further proceedings. The Office lodged a cassation appeal against the judgment, which was rejected by the Supreme
Administrative Court.

From the reasoning of the Supreme Administrative Court on the issue of fines we extract an interesting passage (Paragraph 56):

„In assessing the amount of the penalty, account must also be taken of Art. 50, Par. 6 of the Constitution of the Slovak Republic,
since also in the case of administrative punishment the criminal law principles and limitations must be applied appropriately.
According to Art. 50, Par. 6 of the Constitution of the Slovak Republic, the criminality of an act shall be judged and punishment
shall be imposed according to the law in force at the time when the act was committed. The later law applies if it is more
favorable to the offender. The Court of Cassation is aware that there may be a case (as in the present case) where the public
authority will not be able to clearly determine whether the new legislation is more favorable to the offender, due to the fact that
the originally defined scope of the fine, which could be imposed for an administrative offence is changed in such a way that,
although the lower limit of the fine is reduced (or the law does not provide for a lower limit at all), the upper limit of the fine is
increased, as a result of which the public authority has an even greater margin of discretion in imposing the fine. On the other
hand, it may be relevant whether the imposition of a penalty in a particular case is conceived as an option or as an obligation.

Judgment of the Supreme Administrative Court in the Case of a Notary

https://dataprotection.gov.sk/uoou/sk/content/plan-kontrol-na-rok-2022
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The public authority's subjective attitude to the optionality or obligatoriness of the imposition of a penalty (that is, even if it
argues that not imposing a fine on the applicant would not have been an option in the present case) is irrelevant, since it is based
on the express wording of the law. Exceptionally, when in doubt, the public authority may also take into account the attitude of
the offender itself if it insists on the application of the newer legislation in the belief that it is more favorable to it. However, its
request can in no way be the key, only a supporting tool for settling the issue. With specific reference to the case at hand and in
the context of the above, the Cassation Court therefore considers that the defendant should have proceeded in accordance with
Act No. 18/2018 Coll. when imposing a fine for violation of one of the basic principles of personal data processing in Section
104(1) of Act No. 2(a/) of Act No. 18/2018 Coll. is formulated as an option without setting a minimum amount, which can be
considered more liberal. Such legislation may ultimately result in a more favorable decision for the plaintiff. At the same time, it
cannot be expected that the complainant would have imposed a higher fine on the plaintiff than it intended simply by extending
the scope of the fine and increasing the upper limit to EUR 20,000,000. Moreover, in Section 106, Par. 18/2018 Coll. the legislator
provided a broader list of special circumstances in order to individualize the imposition of the fine, which may also mean a more
favorable decision for the plaintiff.“

Here, in principle, the Supreme Administrative Court says that in the second instance, the Office should have already assessed
the fine under the GDPR regime, which, unlike Act No. 122/2013 Coll. does not speak about the obligation to impose a fine. The
Supreme Administrative Court found the GDPR fine regime more favorable to the notary, despite the fact that the upper limit of
the fine was higher.

The ruling I. ÚS 448/2021-453 was preceded by judgments of the European Court of Human Rights finding violations of the
complainants' rights (No. 58359/12 of 23 June 2022 and No. 58361/12 of 20 July 2021). In fact, these cases did not concern the
original action and the Gorilla case, but copies of recordings that were seized during a search of the home of Marian K. in a
matter unrelated to the case. Naturally, the Law Enforcement Authority treated these copies as new evidence, which was not
covered by the earlier ruling of the Constitutional Court of the Slovak Republic from 2012 (Case No. III. ÚS 97/2012). At the same
time, they also initiated criminal proceedings against the complainant on that basis. They argued that it was impossible to verify
whether or not these were copies of the Gorilla recordings because the originals of the recordings had been destroyed. What is
interesting here is the way in which the Constitutional Court decided to deal with this case. The Constitutional Court agreed with
the complainants that their fundamental right to a hearing without undue delay had been violated if the Law Enforcement
Authority did not establish as a matter of priority whether or not the original recordings were copies. The finding itself does not
answer this central and crucial question, which is to be answered in the criminal proceedings or before the actual criminal court.
Therefore, the Constitutional Court of the Slovak Republic did not agree with the complainants on the question of violation of
their right to privacy or protection of personal data, the answer to which it considered premature and conditional on the main
question. What is interesting about this case from a data protection perspective is that the complainant is actively seeking
protection from leaks from the investigation files and the police environment to the media, which he considers to be a breach of
data protection under Article 33 and Article 34 of the GDPR or the equivalent provisions of the Data Protection Act under the
regime of the so-called Police Directive.

Ruling of the Constitutional Court of the Slovak Republic in the Gorilla II Case

https://www.ustavnysud.sk/ussr-intranet-portlet/docDownload/34cd2a6d-2ec9-44b3-b66a-7bbe1b4813f8/Rozhodnutie%20-%20N%C3%A1lez%20I.%20%C3%9AS%20448_2021.pdf
https://dataprotection.gov.sk/uoou/sk/content/plan-kontrol-na-rok-2022
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In May 2022, the TelCo Office issued the first guidance analyzing user consent to the storage and processing of cookies on a
device under the regime of Section 109 of the ECA. This guidance was in fact preceded by a moderate exchange of views with the
Office of the in a major news story on 12th February 2022, where we criticized the fact that we historically had no guidance or
decision on cookies (which was true). The TelCo Office told us that it is not obliged to issue guidance, but will consider the
recommendation. Less than three months later, the historic first guidance on cookies in Slovakia was published by the TelCo
Office.

This original version of the guidance from May had, in our view, a number of shortcomings, particularly in the application of the
ePrivacy Directive together with the GDPR, which we also pointed out in our blog. We have published 10 reasons why the
guidance should have been changed. During the year, the topic of cookie guidelines was frequently raised at conferences.

As recently as November 2022, the TelCo Office, working with the Office, updated the guidance, incorporating 6 of our 10
reservations. We have commented on the update to the guidance in our next blog. We are positive that the Office was involved
in the drafting of the revised version and, following its involvement, the guidance is more in line with the regulatory framework
for consent requirements under the GDPR than the general regulation. We also highlight the mention of recital 17 of the
ePrivacy Directive, according to which:

„For the purposes of this Directive, the consent of a user or subscriber, whether the subscriber is a natural or legal person, should
have the same meaning as that of a data subject as defined and further specified in Directive 95/46/EC. Consent may be
expressed by any appropriate means allowing the expression of a specific wish which is based on a free and substantial decision
of the user, including by ticking a box on an Internet website.“

This means that whenever the ePrivacy Directive and the ECA (if implemented) refer to consent, it should be consent under the
GDPR. This does not just apply to cookies. This is also confirmed by other provisions of the new Act on unsolicited
communications (Section 116), but this reference is absent in the Act for cookies. The directive does not add that the same
applies in cases where no personal data is involved or where consent is sought from legal persons. The Opinion no longer
addresses these more complicated cases and leaves them to practice, together with the question of the legal bases under the
GDPR, if the GDPR applies.

We also see it as positive that the directive abandons the distinction between cookie typologies, given that it already correctly
states in several places that consent is obtained on the basis of the purpose and not the type of cookie. However, disputes
remain regarding the same color of the boxes or the formalities of the consent to fulfil the information obligation. However, the
updated guidance is a significantly more refined and better tool than the original version. We can only hope that in 2023 we will
also see the first ever decision by the TelCo Office on cookies.

First Cookies Guideline and Its Update

https://www.rtvs.sk/televizia/archiv/13982/307626#1067
https://www.dagital.sk/blog/usmernenie-cookies
https://www.dagital.sk/blog/aktualizovane-usmernenie-ku-cookies
https://www.teleoff.gov.sk/cookies/


In October, the European Data Protection Board ("EDPB") formally endorsed the Europrivacy certification criteria (mechanism)
proposed by the European Centre for Certification and Privacy in its Opinion No 28/2022, representing the EDPB's endorsement
of the very first European Data Protection Seal under Art. 42 (5) of the GDPR. In this context, the Office stresses that the
accreditation system (Europrivacy mechanism) for certification bodies in the field of personal data protection is not yet in place
in Slovakia. In fact, various consultancies and law firms declare that, by entering into a form of partnership with the owner of the
above-mentioned scheme, they have become authorized to carry out certification pursuant to Art. 42 of the GDPR. The Office
urges the public to be vigilant, as the above-mentioned conduct of the selected service providers is contrary to Art. 43 of the
GDPR and may mislead or cause harm to recipients.

Accreditations and Certifications according to the GDPR

Subject of the decree
Provisions of the Data
Protection Act 

Information to be contained in standardized icons and procedures for determining
standardized icons

Section 29 (9)

Certification criteria, the conditions of the certification procedure, the content of the
technical and security documentation and the conditions for the performance of a
personal data protection audit, including the conditions of expertise of the auditor
performing the personal data protection audit

Section 86 (19)

Criteria for granting accreditation, conditions for the accreditation procedure, the
content of the technical and safety documentation and the conditions for carrying out an
audit of the monitoring of the code of conduct, including the conditions of the auditor's
expertise 

Section 87 (20)

Criteria for granting accreditation, conditions for the certification procedure, certification
criteria, content of technical and safety documentation and conditions for the audit of
the certification procedure, including conditions for the auditor's expertise

Section 88 (19)

REPORT ON PERSONAL DATA PROTECTION 2022

OTHER EVENTS

© Dagital Legal, s.r.o. All rights reserved. Dissemination of the document is possible only within your organization (group), which is authorized to receive monitoring. Any other use of this
document is subject to the consent of Dagital Legal, s.r.o. Publication of the document is prohibited. The license conditions www.dagital.sk/licence apply to the use of the document.

17 / 20

As in the previous year, in 2022 we still did not see the adoption of the following basic decrees of the Office, which are envisaged
by Act No. 18/1018 Coll. on the protection of personal data, as amended, as of 25 May 2018. The following ordinances have still
not been enacted under Section 108 of the Act:

Still not adopted decrees of the Office

https://www.teleoff.gov.sk/cookies/
https://www.teleoff.gov.sk/cookies/


REPORT ON PERSONAL DATA PROTECTION 2022

OTHER EVENTS

© Dagital Legal, s.r.o. All rights reserved. Dissemination of the document is possible only within your organization (group), which is authorized to receive monitoring. Any other use of this
document is subject to the consent of Dagital Legal, s.r.o. Publication of the document is prohibited. The license conditions www.dagital.sk/licence apply to the use of the document.

18 / 20

The Piano Group has achieved the first ever BCR approval in the Slovak Republic, both as a controller and an processor.
According to the EDPB, BCRs contain adequate safeguards to ensure the protection of natural persons when data is transferred
and processed by group members located in third countries.

Historically First Slovak Binding Internal Company Rules (BCR)

As part of our work, we were also interested in the status of the 2022 proceedings of the TelCo Office following the new ECA,
which is effective from February 2022, in particular complaints and proceedings in connection with Section 109, Par. 8 and
Section 116 of the Electronic Communications Act. Based on the info-law we have the following information:

Proceedings and Decisions of the TelCo Office under the new ECA

Provision of the ECA Number of complaints Pending proceedings Final decisions

Section 109, Par. 8 7  11 0

Section 116 236 67 2

In the following table we have processed the final decisions pursuant to Section 116 of the ECA.

Party Summary of the decision Fine

1. Private company

The TelCo Office carried out an inspection at the initiative of an end-user
carried out an inspection at a private company, in which it found a violation
of Section 116, Par. 6 of the ECA by failing to confirm the end user's
objection to the call for direct marketing purposes, thereby violating the
whistleblower's private sphere. The company failed to provide the TelCo
Office with information concerning the fulfilment of its obligations under the
ECA, thereby committing an infringement of Section 15, Par. 8 of the ECA.
The TelCo Office also took into account the fact that this was a one-off
administrative offence and that the company had not yet been fined. The
TelCo Office also took into account the preventive and punitive function of
the fine.

EUR 500

https://www.teleoff.gov.sk/cookies/
https://www.teleoff.gov.sk/cookies/


Party Summary of the decision Fine

2. Marketing company

The TelCo Office carried out an inspection at the marketing company
following a complaint from an end user, which found a breach of Section
116, Par. 3 of the ECA for carrying out direct marketing by sending short
message service to the telephone numbers of 1550 subscribers without their
prior demonstrable consent. The marketing company stated that sending
marketing communications in Slovakia via SMS is a common practice
without the need for further permission (consent) and did not object at all
to the fact that it did not have any consent. The TelCo Office assessed this
infringement as “moderate” in relation to the medium number of affected
subscribers, which was taken into account in determining the resulting
amount of the fine. The TelCo Office also took into account the fact that this
was a continuing administrative offence (SMS were sent on 3 different days)
and the fact that the marketing company had not yet been fined. The TelCo
Office also took into account the preventive and punitive function of the
fine.

EUR 400
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In the summary, we tend to select one positive and one negative moment that most defined the developments in the area of
personal data protection over the past year. 

We consider the most negative moment to be the persistent problem of the vacant position of the President of the Office for
Personal Data Protection. It is indeed the responsibility of the Government, but had it not been for the individual presentation of
a single Member of the Parliament and his attack on the best candidate chosen by the Government, we could have had the
better and functioning Office. This event has a real impact on the overall functioning of the Office, which is not visible from
Parliament, but is visible to every party and counsel in the proceedings. There are proceedings and cases at the Office that were
initiated in 2017 or 2018 well after the deadline for decision. The Office's activities have been virtually non-intervening in the
development of this area and the public still views the GDPR as a bureaucratic obstacle. It is the functioning of the Office that
could change this perception, if it showed through its decisions that the GDPR actually protects each and every one of us.
Instead, we have an Office that is not truly run by anyone and in which there are separate departments that do not necessarily
agree with each other on all matters. With the current organizational set-up and staffing of the Office, nothing will change
without a strong Chairperson. In the end, the one who suffers the most from this situation is not us or our clients, but the public.  

We consider the first ever cookie guidance in Slovakia to be a positive event of the year. It did not come about easily, as the
original version contained several flaws. However, an important moment is the linking of the TelCo Office with the Office for
Personal Data Protection in the preparation of its updated version. This connection and cooperation between the two regulators
is a historic and unprecedented moment in this respect. At the same time, this connection is a prerequisite for the enforcement
of ePrivacy rules in Slovakia. However, an unresolved problem of this cooperation between the two authorities in practice is the
unresolved conflict of competence between the authorities. It remains to be hoped that in 2023 we will also see the first
decisions on cookies and that the ePrivacy and GDPR areas will also become increasingly intertwined in the decisions of
regulators.  


